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ASSOCIATIONS INCORPORATION BILL 2014 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 5: Associations not eligible for incorporation — 
Debate was interrupted after the clause had been partly considered. 

Mr P.T. MILES: Before I ask for questions, I took a couple of questions on notice before debate was 
interrupted and would like to answer them. Can I do that? 

The ACTING SPEAKER (Ms L.L. Baker): Sure. 

Mr P.T. MILES: Thank you. First, the member for Armadale asked me about the definition of voting rights 
under clause 3, so I sought clarification from Parliamentary Counsel. I said that we wanted to do electronic 
lodgement of votes; that is because it comes into play under the Electronic Transactions Act 2011, which permits 
electronic voting. That is why we said electronic voting could be done, because that act covers it. Under clause 2, 
we were talking about royal assent. Parliamentary Counsel wanted me to confirm that clause 2(b) contemplates 
certain sections commencing after the legislation has received royal assent. For example, where a section of the 
act provides for a regulation, it may be best not to commence that section until the regulation is finished. 
However, we are a long way down the path on those regulations. For the past two years, that wording has been 
used in all accepted drafting, so it has been in all legislation the last couple of years. It is deemed standard 
wording for all legislation. 

Ms J.M. FREEMAN: Clause 5 will enable incorporated associations to basically be able to make proceeds from 
trading arms so that they can operate. Can the parliamentary secretary advise whether that is his understanding? 
The clause has taken out the purpose of trading and added new provisions under clause 5(3), including exclusion 
from ineligibility under subsection (1) as a result of any one of a number of circumstances including, for 
example, a member receiving a payment in good faith as an employee or member of the management committee 
of the association, or through deriving pecuniary profit from the association by way of remuneration paid in 
good faith. There are a couple of other new subclauses that I will probably go into a bit further. I am looking at 
the purpose for these changes to clause 5, which under the previous legislation was section 4. Two clauses have 
been split, a number of things have been added, and the exclusion for the purposes of trading has been taken out. 
It is my understanding that associations are now capable of trading if the proceeds go to the benefit of the 
association, but not necessarily to the benefit of the board members of the association or members of the 
management committee. However, if those payments are made in good faith, that can also occur. What I want to 
know is, as part of that payment in good faith for a member of the management committee of the association, 
does that envisage payment of board fees as such? I am assuming that the payment in good faith as an employee 
is basically to derive a salary for people who are employed. I would appreciate, I suppose, a bit of clarification 
on how the government sees clause 5 and the purposes of clause 5. 

Mr P.T. MILES: The idea of splitting the section as it appeared in the previous act was to make it clearer and 
more defined. Clause 5(1) states that an association is not eligible to be incorporated under the act if it is formed 
to carry out certain transactions. Clause 5(2)(a) to (d) sets out the information associated with those transactions. 
The member is right in what she says about clause 5(3) and beyond—that is, for an association that would pay 
wages to staff, such as a sports and social club and stuff like that, that is clearly a not-for-profit organisation 
overall because it is not actually deriving a benefit back to the members, but it needs obviously to pay wages to 
staff, caretakers and the like. Also I think the member asked about the remuneration of office-bearers. 

Ms J.M. Freeman interjected. 

Mr P.T. MILES: That would be covered as well; they can receive some remuneration for the time spent — 

Ms J.M. Freeman: Is it remuneration or is it a board fee? Is that what you are talking about, or is that — 

Mr P.T. MILES: No, it would be a remuneration. The secretaries and treasurers of some organisations, such as 
the one I visited the other night, receive a “sty”. They called it a “sty”, and it was quite hefty; it was $8 000. 

Ms J.M. Freeman: What do they call it; sorry? 

Mr P.T. MILES: They called it a “sty” because they are working with the old act. It is old language, but it is a 
fee for that person putting up a considerable amount of time doing secretarial work and treasury work. 

Ms J.M. Freeman: Do you mean a stipend? 

Mr P.T. MILES: Yes, that is right. So it is okay to receive remuneration, and nothing has changed from the 
previous act to this bill. 
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Ms J.M. FREEMAN: Returning to clause 5(3)(c), which relates to a member of the management committee of 
the association, I take us back to the conversation in clause 3 about the terms used, when we looked at “officer”, 
which reads — 

officer, of an incorporated association, means any of the following — 

(a) a member of the management committee of the association; 

(b) a person, including an employee of the association, who makes, or participates in making, 
decisions that affect the whole, or a substantial part, of the operations of the association; 

(c) a person who has the capacity to significantly affect the association’s financial standing; 

(d) a person in accordance with whose instructions … 

All those officers were defined for the purpose of the new clause that is codifying the duties of an officer in 
division 3. We established that the new definition of an officer had been expanded for the purposes of division 3, 
“Duties of officers”. But we are not talking about an officer for the purposes of clause 5(3)(c); we are talking 
about a member of the management committee of the association. We get that a member of the management 
committee of the association is covered by division 3 under the duties of the officer and that they have to act 
under those duties and in good faith, and perform all the duties and diligence and proper purpose. My question 
goes to what happens to those other persons who are — 

(b) a person, including an employee of the association, who makes, or participates in making, 
decisions that affect the whole, or a substantial part, of the operations of the association; 

(c) a person who has the capacity to significantly affect the association’s financial standing; 
(d) a person in accordance with whose instructions or wishes the management committee of the 

association is accustomed to act … 
Are they not allowed to receive any remuneration? 
Mr P.T. MILES: My understanding is that they cannot receive remuneration unless they are an employee—we 
discussed that earlier—and also that they would have to be a board member to receive the remuneration. 
Ms J.M. FREEMAN: The member for Maylands raised the distinction to ensure that a consultant would not 
come within paragraph (c) of the definition of officer, “a person who has the capacity to significantly affect the 
association’s financial standing”. Where does an association get the capacity to pay them, or is that just 
a contractual thing that happens outside of the act and there is no provision, necessarily, for that in terms of its 
financial aspects? 
Mr P.T. MILES: When outside organisations deliver a service, whether it be window cleaning, an assessment 
of whether there is asbestos in the roof or something like that, that is a payment for service, so that can be done 
quite legitimately. This clause on payments specifically deals with board members and people who are employed 
by the association. I think that anybody who is doing other work and who is not on the board or, I guess, receives 
a normal salary or wages, may invoice the club for other works that are being done legitimately. 

Ms J.M. FREEMAN: That is great. 

I am interested in clause 5(3)(f). Clubs have always been able to give members trophies or prizes. Section 4(4)(e) 
of the old act states — 

that the members of the association compete with each other for trophies or prizes other than money 
prizes; 

This bill will change that, so that paragraph (f) reads — 

that the members of the association compete with each other for trophies or prizes in contests directly 
related to the purposes of the association; 

I am just wondering what brought about that change. It is quite interesting in terms of restricting what people can 
do. For example, the local bowling club has a machine, which is not a slot machine, from which members get 
prizes and the club makes money. The prize is usually a couple of drinks or things like that. It is not related to 
the purposes of the association; it is related to making money for the association. I wonder why this was done, 
and whether that restriction will mean those sorts of activities can no longer take place. 

Mr P.T. MILES: No; the member is right. As we are all aware, most clubs around the place offer trophies, and 
sometimes people might get a gift voucher or something like that. This paragraph defines it a bit better; so, 
saying, that, yes, people can do that. 
Ms J.M. Freeman: You could do it before; you have just restricted it. 
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Mr P.T. MILES: No, we have not. 
Ms J.M. Freeman: Yes, you have restricted it. 
Mr P.T. MILES: No; clause 5(3) reads “An association is not ineligible”. 
Ms J.M. Freeman: Yes, I get that. 
Mr P.T. MILES: We are saying that can be done under that. 
Ms J.M. Freeman: By way of interjection, it has gone from — 

that the members of the association compete with each other for trophies or prizes other than money 
prizes; 

To — 

that the members of the association compete with each other for trophies or prizes in contests directly 
related to the purposes of the association; 

Mr P.T. MILES: But it says “other than prize money”. 
Ms J.M. Freeman: My issue is that it is directly related to the purposes of the association. That is a new 
provision and that seems to me to reduce it, not enhance it. 
Mr P.T. MILES: No; we do not believe it does. We have included it to clear it up and make it a bit easier for 
people to do what they are already doing. This will tidy up that section; we are very comfortable with it. 
Ms J.M. FREEMAN: For the record, I assure the advisers that I understand the double negative that “the 
association is not ineligible”. I am on the same page. Indeed, I am on the same page and want to ask about clause 
5(3)(d), which states — 

that any member of the association derives pecuniary profit from the association by way of 
remuneration paid in good faith; 

That is a new provision and refers to “any member”. The key word is “member”, yet the definition of officers 
refers to persons employed in other areas, and we are not using that. In the parliamentary secretary’s example in 
response to, I think, the member for Gosnells, he said — 

(b) a person, including an employee of the association, who makes, or participates in making, decisions 
that affect the whole, or a substantial part, of the operations of the association; 

The parliamentary secretary said the person would not necessarily be a member. Firstly, why is that definition in 
this Associations Incorporation Bill, because it is quite new? Secondly, how do we know that this member—they 
do not fall within the definition of officer—will act within the duties of an officer in carrying out duty of care, 
diligence, good faith and proper purpose. There are two questions: why is this paragraph in the bill and will that 
member not be required to act with duty of care and diligence, in good faith and for proper purpose? 
Mr P.T. MILES: It has been inserted in the bill because it is known in the past that people have invoiced for 
works in lieu of some sort of remuneration. Members of associations are not supposed to gain anything from 
a not-for-profit. An association is purely for the benefit of all and not for gain privately unless one is employed 
or a board member, as we discussed earlier. If a member does a genuine job for the association such as install 
a flyscreen or something, for example, and needs to be reimbursed, it is covered in this paragraph. 
Ms J.M. Freeman: They are not covered under the duty of care, diligence, good faith and proper purpose. 
Mr P.T. MILES: No; because that person may not be a decision-maker on the board. We are talking about two 
different things there. They are not a board member—they could be, but in this case we are talking about a non-
board member doing work for the club and being remunerated for their time or whatever they did for the job. 
Ms J.M. FREEMAN: But they could not be a board member because above is the management committee of 
the association. A board member falls under paragraph (c), not (d). 
Mr P.T. Miles: A person could. Paragraph (d) covers more of a contractor. 
Ms J.M. FREEMAN: Yes; that covers any member. If they are a board member, they are covered by (c). It is 
quite separate, is it not? 
Mr P.T. Miles: Yes. 
Ms J.M. FREEMAN: Are we clear about that, because the parliamentary secretary just said they could be 
a member of a board? I want to clarify that they cannot be a member of a board and come under paragraph (d). 
Mr P.T. MILES: If a board member is a contractor and doing work for a club, again as a member of the club, 
they would be able to invoice the club for the work. 
Ms J.M. Freeman: That would be only “in good faith” under (c), would it not? 
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Mr P.T. MILES: No; it would be under paragraph (d). 
Ms J.M. Freeman: But then they would not be covered by the duties of the officers; therefore, they would not 
be practising duty of care, due diligence and avoiding the use of position. 
The ACTING SPEAKER (Ms L.L. Baker): Just be mindful that Hansard is trying to record the dialogue, 
please, members. 
Ms J.M. FREEMAN: Will the parliamentary secretary clarify this for me? When we talked about any member 
of the association deriving pecuniary profit from the association by way of remuneration paid in good faith, the 
parliamentary secretary said that person is probably a contractor and could be a member. Then he said they could 
also be a board member or management committee member. 
Mr P.T. Miles: Exactly. 
Ms J.M. FREEMAN: But the management committee member is in paragraph (c) and a management 
committee member would be covered by the duties of the officers in division 3, which has been included in the 
legislation to codify common-law duties so that people act with a duty of care and diligence, in good faith and 
with proper purpose. 
Mr P.T. MILES: All the answers are correct. One may be a board member. 
Ms J.M. Freeman: It is “the thing”! 
Mr P.T. MILES: A board member may contract to do work for the organisation and be paid for it or they may 
be just a member of the association that has done work and will need to be paid for that work. Is the member 
saying that once a person is elected to the board, they are not entitled to do any other contract work? 
Ms J.M. Freeman: Yes. 
Mr P.T. MILES: Is she saying that she thinks that once a person is a board member, they should not be allowed 
to do any other work for the association? That is what she saying but I do not agree. 

Ms J.M. FREEMAN: The whole purpose of codifying the duties of an officer, outside common law, is to avoid 
conflict of interest. The committee might say, “We need to get the lawns outside this office mowed”, and the 
treasurer of the committee, who is a lawn-mowing contractor, could say that he can do that and, under this bill, 
the committee members agree to have that done and paid for. I thought the whole purpose of codifying duties 
around due diligence, acting in good faith and with proper purpose was to avoid conflict of interest. The reality is 
that a lawn-mowing contractor on the committee should excuse himself from the decision. But the reality is that 
probably, with all good judgement and to meet the codification of the duties of officer under division 3, that 
person should not do that contract work. I think it would be a conflict of interest; it would be a questionable 
action. 
I want clarification from the parliamentary secretary, who has recorded in Hansard that he thinks a person can be 
on a committee, dealing with the financial arrangements of the committee, and contract themself to do work for 
the association and that would not in any way breach the duties of an officer under division 3. If that is what the 
parliamentary secretary thinks, I would like that very clearly and succinctly in Hansard. I honestly do not think 
that is what is intended by this bill. 
Mr P.T. MILES: I think the member is getting confused. Later in the bill, clause 42 clearly defines what is 
expected of a board member and that the person must declare their interests, especially their pecuniary interests, 
and everything to do with their decision-making process, just as does anyone else who sits on a board, whether 
they be on a council or any other management board. If something comes before them that they have an interest 
in, they declare it or leave the meeting; the member is correct. However, that does not preclude them from being 
paid as a board member to do work around a building or whatever. They would declare that they can do the 
work. Providing it is minuted that the person has left the room and makes it very clear they understand that they 
cannot vote for their own remuneration on those items, they are quite able to do the project. 
Mr C.J. TALLENTIRE: I note that a number of organisations currently use the term “Inc” at the end of their 
names but they would no longer meet these definitions. Organisations such as the Chamber of Commerce and 
Industry of Western Australia have “Inc” at the end of their names. To me, that suggests the CCI believes it 
comes under the current rules of an associations incorporated–type body. What provisions are in place to 
transition organisations such as the CCI? 
Debate adjourned, pursuant to standing orders. 
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